



















































































に対する EC法の優位性の原理（a doctrine of
 


















































































































































































































Citizenship of the Union）」は、「基本権（Funda-
mental rights）」を定める第９条および、「連合


































































































































































































































































































































































































































































































































































































































































































D. Jarass, Bodo Pieroth, Grundgesetz fu?r
 
die Bundesrepublik Deutschland  Kom-
mentar（9.Aufl.）,2007, S.560ff. zu Art.
24；Vgl. Thomas Flint, Die Übertragung
 

































































Case 29/69Erich Stauder v City of Ulm-
Sozialamt［1969］ ECR419(para.7).







73Nold v Commission［1974］ ECR 491.
??See, Case 36/75Rutili v Minister of the
 
Interior［1975］ ECR 1219.




Hauer v Land Rheinland-Pfalz ［1979］
ECR3727）.


































































































??Frank Emmert (ed.), European Union
 
Law Documents, 1999, p.3.；O J 1992, C
191 at  http://eur-lex.europa.eu/en/
treaties/dat/11992M/htm/11992M.html#
0001000001.
??Art.F-1：The Union shall respect the
 
national identities of its Member States,
whose systems of government are founded
 
on the principles of democracy.
??Art.F-2：The Union shall respect funda-
mental rights, as guaranteed by the Eur-
opean Convention for the Protection of
 
Human Rights and Fundamental Freedoms
 
signed in Rome on4November1950and as
 
they result from the constitutional tradi-
tions common to the Member States, as
 
general principles of Community law.
??O J 1997, C340 at http://eur-lex.europa.
eu/en/treaties/dat/11997M/htm/11997M.
html#0001010001.
??Art. 6-1：The Union is founded on the
 
principles of liberty, democracy, respect
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for human rights and fundamental free-
doms,and the rule of law,principles which
 
are common to the Member States.
??Art. 6-3：The Union shall respect the
 








Kommentar zur Charta der Grundrechte
 
der Europa?ishen Union,2002,S.45ff.）。
??O J 2001,C80at http://eur-lex.europa.eu/
en/treaties/dat/12001C/htm/12001C.html.
??O J 2001,C80(Final Act)at http://eur-
lex.europa.eu/en/treaties/dat/12001C/
htm/C 2001080EN.007001.html
























??O J 2004, C310/01 at http://eur-lex.eu-
ropa.eu.
Art.9-1（Ⅰ-9-1）：The Union shall recog-
nize the rights,freedoms and principles set
 
out in the Charter of Fundamental Rights
 
which constitutes PartⅡ.
Art. 10-2（Ⅰ-10-2）：The Union shall
 
accede to the European Convention for the
 
protection of Human Rights and Funda-
mental Freedoms.Such accession shall not
 




as guaranteed by the European Convention
 
for the Protection of Human Rights and
 
Fundamental Freedoms and as they result
 
from the constitutional traditions common
 
to the Member States shall constitute gen-





Accession by the Community to the EHCR
［1996］ ECRⅠ-1759.
??中 西 優 美 子、前 掲 論 文、43頁 以 下；
CONV354/02,6.
??Art.52-2：Rights recognized by this char-
ter which are based on the Community
 
Treaties or the Treaty on European Union
 
shall be exercised under the conditions and
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within the limits defined by those Treaties.
??Art.112-2（Ⅱ-112-2）：Rights recognized
 
by this charter for which provision is made
 
in other Parts of the Constitution shall be
 
exercised under the conditions and within
 















































































??Article 17：Article 59 of the Convention
 
shall be amended as follows：
1.A new paragraph 2 shall be inserted
 
which shall read as follows：“2. The Eu-
ropean Union may accede to this Conven-
tion.”
2.Paragraphs 2, 3 and 4 shall become
 
paragraphs3,4and 5respectively.
??“DRAWING INSPIRATION from the cul-
tural,religious and humanist inheritance of
 
Europe, from which have developed the
 
universal values of the inviolable and in-
alienable rights of the human person,free-
dom, democracy, equality and the rule of
 
law.”
??Art.2(The Union’s values)：The Union is
 
founded on the values of respect for human
 
dignity, the rule of law and respect for
 
human rights, including the rights of per-
sons belonging to minorities.These values
 
are common to the Member States in a
 
society in which pluralism,non-discrimina-
tion,tolerance,justice,solidarity and equal-
ity between women and men prevail.
??It shall combat social exclusion and dis-
crimination,and shall promote justice and
 
protection, equality between women and
 
men, solidarity between generations and
 
protection of the rights of the child.
??In its relations with the wider world, the
 
Union shall uphold and promote its values
 
and interests and contribute to the protec-
tion of its citizens.
??1.The Union recognises the rights, free-
doms and principles set out in the Charter
 
of Fundamental Rights of7December2000,
as adapted on［...2007］,which shall have
 
the same legal value as the Treaties.
??The provisions of the Charter shall not
 
extend in any way the competences of the
 
Union as defined in the Treaties.
??The rights,freedoms and principles in the
 
Charter shall be interpreted in accordance
 
with the general provisions in Title VII of
 
the Charter governing its interpretation
 
and application and with due regard to the
 
explanations referred to in the Charter,
that set out the sources of those provisions.
??2.The Union shall accede to the European
 
Convention for the Protection of Human
 
Rights and Fundamental Freedoms. Such
 
accession shall not affect the Union’s com-
petences as defined in the Treaties.
??3.Fundamental rights, as guaranteed by
 
the European Convention for the Protec-
tion of Human Rights and Fundamental
 
Freedoms and as they result from the con-
stitutional traditions common to the Mem-
ber States, shall constitute general princi-










下；see,Evelyn Ellis(ed.),The Principle of
 
Proportionality in the Laws of Europe,
1999,pp.1ff.）。
??6.The Union shall pursue its objectives by
 
appropriate means commensurate with the
 
competences which are conferred upon it in
 
treaties.
??In accordance with Article［Ⅰ-11］, com-
petences not conferred upon the Union in
 
the Treaties remain with the Member
 
States.
??Art. 5-1：The limits of Union compe-
tences are governed by principle of confer-
ral.The use of Union competences is gov-
erned by the principles of subsidiarity and
 
proportionality.
??Art.5-3：Under the principle of subsidiar-
ity, in areas which do not fall within its
 
exclusive competence, the Union shall act
 
only if and insofar as the objectives of the
 
proposed action cannot be sufficiently
 
achieved by the Member States, either at
 
central or at regional and local level, but
 
can rather,by reason of the scale or effects
 
of the proposed action,be better achieve at
 
Union level.
??The institutions of the Union shall apply
 
the principle of subsidiarity as laid down in
 
the Protocol on the application of princi-
ples of subsidiarity and proportionality.
National Parliaments shall ensure compli-
ance with that principle in accordance with
 
the procedure set out in that protocol.
??Under the principle of proportionality,the
 
content and form of Union action shall not
 
exceed what is necessary to achieve the
 







??Proce?s-Verbaux of the Proceedings of the
 













いる（Bin Cheng,General Principles of Law
 
as Applied by International Courts and
 
Tribunals,1953,pp.23f.,29）。」
??Hersch Lauterpacht,Private Law Sources
 





















































??Art. 60-1（Ⅰ-60-1）：Any Member State
 
may decide to withdraw from the European
 
Union in accordance with its own constitu-
tional requirements.
??Art.35-1：Any member State may decide
 
to withdraw from the Union in accordance
 
with its own constitutional requirements.
??拙稿、前掲法政理論39巻４号掲載論文、304頁
以下。
??Hersch Lauterpacht,The Development of
 







た（EU News 142/2007-2007/10/19 at
 
http://www.deljpn.ec.europa.eu/home
（2007/10/30））。
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